ST 99-0103-G L 03/19/1999 SERVI CE OCCUPATI ON TAX

Under the Service Occupation Tax Act, servicenen are taxed on tangible
personal property transferred incident to sales of service. See 86 II1I.
Adm Code 140.101. (This is a Al).

March 19, 1999

Dear Ms. XXXXX:

This letter is in response to your letter dated February 9, 1999. The
nature of your letter and the information you have provided require that we
respond with a General Information Letter, which is designed to provide general
information, is not a statenment of Departnent policy and is not binding on the
Departnent. See 86 IIl. Adm Code 1200.120(b) and (c), encl osed.

In your letter, you have stated and nmade inquiry as follows:

Wuld you please send a copy of the above letter ruling to ny
attention, as it would help quite a bit with a current client. The
guestion concerns purchasing extended warranties on heating and air-
condi ti oni ng equi prent by a whol esaler (resale), and then selling this
item to various deal ers. Sone of the dealers do not have resale tax

nunbers, so the question arises, ‘Is this a taxable itenf | woul d
al so appreciate a copy of 140.101, which is referenced in this letter
ruling.

Thank you for your assistance.

W are unable to send you the letter ruling you request wthout paynent of
the required fee. Please note however, that our letter rulings may be downl oaded
free from the Departnent’s website. I would direct your attention to letter
ruling 98-GC-0364-3 L and letter ruling 98-GC-0324-G L. Both of these letters
di scuss the taxability of service contracts or maintenance agreenents.

The taxability of service contracts or mmintenance agreenents depends upon
if the charges for those agreements are included in the selling prices of the

tangi bl e personal property. If such charges are included in the selling price
those charges are part of the gross receipts of the retail transactions and are
subject to tax. If this is the case, no tax is incurred on the nmintenance

services or parts when the repairs or servicing is perforned.

Alternatively, persons may sell service contracts or nmaintenance agreenents
as separate agreenents for predeterm ned fees. In these transactions, the
proceeds from the sale of such contracts or agreements are not subject to tax.
However, servicenen who provide service under the separate maintenance agreenents
or service contracts incur Use Tax liability based on their cost price of the
tangi ble personal property transferred incident to the conpletion of the
mai nt enance agreenents. See the enclosed copy of 86 I1ll. Adm Code
140. 301(3) (b). Further, the purchaser of the separate agreenent or warranty is
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not charged tax on the |abor or tangible personal property that is transferred
incident to the conpletion of the maintenance agreenent. If a deductible is
charged to the purchaser wunder the ternms of the separate agreenent, the
deductible is al so not subject to tax.

If repairs are nmade which are not covered by or are outside of the terns and
conditions of a nmaintenance agreenment, repairnmen meking such repairs would
generally be considered servicenmen. Retailers' COccupation Tax and Use Tax do not
apply to receipts from sales of services. However, tangible personal property
transferred incident to sales of service is subject to Service Cccupation Tax
liability.

Under the Service Occupation Tax Act, servicenen are taxed on tangible
personal property transferred incident to sales of service. For your genera
information we are enclosing a copy of 86 Ill. Adm Code 140.101 regarding sal es
of service and Service Cccupation Tax.

The purchase of tangible personal property that is transferred to service
custoners may result in either Service Cccupation Tax liability or Use Tax
liability for the servicenmen, depending upon which tax base the servicenen choose
to calculate their liability. Servicenmen may calculate their tax base in one of
four ways: (1) separately stated selling price; (2) 50% of the entire bill; (3)
Service Cccupation Tax on cost price if they are registered de mnims
servicenen; or, (4) Use Tax on cost price if the servicenen are de mninms and
are not otherwise required to be registered under the Retailers' OCccupation Tax
Act .

Using the first method, servicenmen may separately state the selling price of
each itemtransferred as a result of sales of service. The tax is based on the
separately stated selling price of the tangible personal property transferred
If servicenen do not wish to separately state the selling price of the tangible
personal property transferred, those servicenen nust use 50% of the entire bil
to their service customers as the tax base. Both of the above nethods provide
that in no event may the tax base be less than the cost price of the tangible
personal property transferred. Under these nethods, servicenmen may provide their
suppliers with Certificates of Resale when purchasing the tangible personal
property to be transferred as a part of the sales of service.

The third way servicenen may account for their tax liability only applies to
de mnims servicenen who have either chosen to be registered or are required to
be regi stered because they incur Retailers' Cccupation Tax liability with respect
to a portion of their business. Servicenmen may qualify, as de mnims, if they
determ ne that their annual aggregate cost price of tangible personal property
transferred incident to sales of service is less than 35% of their annual gross
receipts from service transactions (75% in the case of pharmacists and persons
engaged in graphic arts production). See, 86 Ill. Adm Code 140.101(f) encl osed.
This class of registered de mnims servicenen is authorized to pay Service
Cccupation Tax (which includes |ocal taxes) based upon the cost price of tangible
personal property transferred incident to sales of service. They remt the tax
to the Departnent by filing returns and do not pay tax to suppliers. They
provide suppliers with Certificates of Resale for the property transferred to
servi ce custoners.
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De minims servicenen that are not otherwi se required to be registered under
the Retailers’ GCccupation Tax Act may use the final nmethod of determ ning tax
[iability. Servicenmen may qualify, as de mnims, if they determne that their
annual aggregate cost price of tangi ble personal property transferred incident to
sales of service is less than 35% of their annual gross receipts from service
transactions (75% in the case of pharnacists and persons engaged in graphic arts
production). Such de mnims servicenen may pay Use Tax to their suppliers or
may self-assess and remt Use Tax to the Departnent when making purchases from
unregi stered out-of-State suppliers. Those servicenen are not authorized to
collect "tax" from their service customers, nor are they liable for Service
Cccupation Tax. It should be noted that servicenen no |onger have the option of
determ ni ng whether they are de mnims using a transaction by transaction basis.

I hope this information is helpful. The Department of Revenue maintains a
Wb site, which can be accessed at ww. revenue.state.il . us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's
Taxpayer Information Division at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

Mel anie A. Jarvis
Associ at e Counsel

MAJ: msk
Enc.



